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Income in Respect of Decedents
by SHELDON R I C H M A N

Principal, Los Angeles Office
Presented before the Annual Tax Accounting Conference
of The California Society of Certified Public Accountants, San Francisco and Los Angeles—November 1967
FAIRLY THOROUGH UNDERSTANDING of this topic is essential in properly preparing the income tax returns for a decedent's estate, for
testamentary trusts, and in many cases for the ultimate beneficiaries of
the decedent. Needless to say, such an understanding is necessary in
maximizing planning opportunities for clients.
After a very cursory review of the historical provisions of the law,
this paper will discuss numerous types of income that can constitute income in respect of a decedent. Particular emphasis will be placed on
items of compensation and items of business income, since these are two
major areas in which tax planning can be effective. Following such
review, deductions in respect of a decedent, those many times elusive
items that can be deducted both for federal income and for federal estate tax purposes, will be considered. And finally, the paper will deal
with those provisions permitting the recipient of income in respect of a
decedent to claim an income tax deduction for applicable amounts of
estate tax.
Those who have not encountered the concept of income in respect
of a decedent before may logically ask, "What is the problem? Doesn't
all property passing through an estate get a step-up in basis to its fair
market value at date of death?" The answer, in general, is yes. Property
passing through an estate does get a step-up in basis. However, IRC
section 1014(c) provides very specifically that income in respect of a
decedent does not get a new basis. As a result, the collection of income
in respect of a decedent requires measuring gross income (say, the collection of a dividend) against whatever basis the decedent had for the
item. Since a cash-basis taxpayer usually has a zero basis for items
constituting income in respect of a decedent, the receipt of such income
would result in full taxability of the item.
A

HISTORICAL BACKGROUND
Before 1934, cash-basis taxpayers enjoyed an advantage over accrual-basis taxpayers in certain circumstances. Unfortunately, in order
254
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to enjoy part of these benefits, the cash-basis taxpayer had to die. Until
1934, the concept of income in respect of decedent did not exist, since
the normal rules of tax accounting were applied to the decedent's final
return. If a cash-basis taxpayer died owning a right to income, that income was not taxed. Under the law as it existed at that time, such
income clearly did not belong in the decedent's final return. And, since
the income was not generated by the decedent's estate or by his heirs, it
was held that such income was not taxable to such successors in interest.
On the other hand, an accrual-basis taxpayer in the same position would
have accrued the ratable amount of such income up to the date of death.
The benefit to cash-basis taxpayers was obvious.
To remedy the inequity, Congress in 1934 enacted legislation that
resulted in accelerating all accrued income to date of death into a cashbasis taxpayer's final return.
This pyramiding of income in the decedent's final return also
caused a few problems. To remedy the new inequity, section 126 of the
1939 Code, creating the concept of income in respect of a decedent, was
enacted as part of the Revenue Act of 1942. With very few conceptual
changes, this section was enacted as section 691 of the 1954 Code.
As a result, the cases under the 1939 Code are for the most part equally
applicable under today's provisions. The cases decided under laws enacted before 1942 are also applicable to the extent that they set down
rules defining when income accrues.
Although the income tax aspects of income in respect of a decedent
have changed since 1934, the estate tax treatment has remained relatively
unchanged. To the extent that the decedent owned a property interest—
in other words, the right to receive income—such property interest is
included in the gross estate.
1

2

3

Present Statutory Provisions
As indicated earlier, the present provisions of section 691 are very
similar to those under 1939 Code section 126. Section 691 states the
general principle that income in respect of a decedent must be included in
gross income of the estate or persons receiving such income. Unfor1

Rev. Act. (1932) § 22(b) (3) and predecessor sections. Nichols v. U.S., 64 Ct
Cls 241 (1 U S T C 225, 1927); cert. den. 277 US 584.
Rev. Act (1934) § 4 2 and 43. Helvering v. Est. of Enright 312 US 636 (41-1
U S T C 9356).
Unless otherwise noted, all subsequent references to sections relate to the Internal Revenue Code of 1954 (as amended) and the regulations thereto.
2

3
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tunately, neither the Code nor the regulations define what is "income in
respect of a decedent." It is only by reference to examples in the regulations and analysis of the court cases that anyone can hope to obtain an
idea of what the term means. Paraphrasing the regulations, it can be
stated that income in respect of a decedent is a right to income that the
decedent owned at his death, but which, under his method of accounting
(and for this purpose, except as otherwise noted, this paper will deal
exclusively in terms of a cash-basis taxpayer), was not properly includible in taxable income for the decedent's final return or for any prior
return. Typically, then, the term includes any accrued income to date of
death for a cash-basis taxpayer. It also includes, for accrual-basis
taxpayers, income that accrued solely by reason of the decedent's death.
Section 691(b) discusses deductions in respect of a decedent. In
substance, if the decedent died owing a debt the payment of which would
have generated a deduction for interest, taxes, ordinary and necessary
business expenses, or expenses for the production of income, the payer
of such debt (generally the estate) can claim the benefit of the deduction.
Finally, section 691(c) provides an income tax deduction for estate
taxes applicable to the inclusion in the gross estate of income in respect
of a decedent. As previously pointed out, income in respect of a decedent is subject to double taxation. This deduction for estate tax mitigates
the effect of such double taxation.
3A

4

Constructive Receipt Considerations
One further comment before beginning our examination of the
various types of income in respect of a decedent. A careful determination must be made regarding items of income that were constructively
received by the decedent before his death. Had the decedent lived to tell
his accountant about such items, they would have been included in the
decedent's final return. Items over which the decedent had control are,
according to the usual tax accounting rules, income constructively received. Thus, the uncashed salary or dividend check, the matured but
3A It should be noted that if the present decedent had inherited the right to income
in respect of a prior decedent, the income of the prior decedent carries over to the
successor of the present decedent.
For example, suppose an accrual-basis taxpayer has a long-term employment
contract payable only to his heirs at his death. The amount of such deferred contract accrues solely because of death and is not included in the decedent's final return.
Reg. § 1.451-1 (b). However, it is taxable to the recipient as income in respect of
decedent. Reg. § 1.691 (a)-1(b).
4
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uncashed bond coupon, savings-account interest credited (or creditable)
but not withdrawn—all these and similar items would be constructively
received by the decedent and would be properly reported in his final
return. Such items are not income in respect of decedent.
INCOME
In the following detail examination of the various items of income
that have been considered by the Treasury and by the courts in determining what is income in respect of a decedent, the material has been
arbitrarily classified into three categories: compensation (both current
and deferred), passive income, and business interests. One factor that
seems to be present in most court cases is a determination of whether or
not the payments are attributable to activities of the decedent. If they are
so attributable, such payments are generally held to be income in respect
of a decedent. Where the payments cannot be associated with such
activities, the courts have usually held items not to be income in respect
of a decedent.
COMPENSATION
The compensation cases are somewhat inconsistent. The basic rules
of receipt and accrual are generally applicable. However, absolute
rights of enforceability and questions of gifts and death benefits must
also be considered. Let's assume that a salaried employee gets paid on
the fifteenth and thirtieth of the month. He conveniently dies just before
the time the paymaster would have handed him his check. Since there
was no actual or constructive receipt by the decedent, that salary is not
reportable in the decedent's final return. Clearly, it is income in respect
of a decedent and should be fully taxable. Suppose, however, that our
decedent died on November 10 and that the employer, as a matter of
company policy, paid the estate the full salary check that would otherwise have been paid on November 15. The excess over the amount
actually accrued up to the date of death might be excluded as a death
benefit under section 101. (In utilizing the maximum $5,000 exclusion
under section 101, beneficiaries will have to take into account payments
that might be made by a qualified pension trust.)
5

5

Rev. Rul. 59-64 (CB 1959-1, 31). Compare Estate of Bausch v. Comm., 186
Fed. 2d 213 (1951-1 U S T C 9146, CA-2).
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What happens when the payments are made to the widow? Under
the California probate practice and under the probate practices in most
other states, salary owed to the decedent must be paid to the decedent's
estate. Assume that salary due the decedent is in fact paid to the estate,
but that, in addition, the employer makes payments directly to the widow.
Unless these payments were made pursuant to some enforceable right of
the decedent, the payments are not income in respect of a decedent.
This follows since one of the requisites for income in respect of a decedent is that the decedent die owning a right to such income. Whether or
not the payments made directly to the widow will be taxable to the widow
as widow's pension is another matter. Since the Duberstein decision,
the tax reporters are filled with widow's pension cases—each decided,
pursuant to the directive in Duberstein, on its own facts. Consideration
of widow's pension cases is not critical to a discussion of income in
respect of decedents.

6

7

What about other types of accrued salary? In the Basch case,
the decedent was entitled pursuant to his employment contract to a bonus
based on formula. The decedent died after the close of the year, but
before the time the bonus calculation was made. The Tax Court held
that the bonus was income in respect of the decedent, since under his contract the decedent had a right to such bonus. What if the decedent had no
enforceable right? In Estate of O'Daniel, the management bonus committee met after the decedent died and awarded him a bonus. Payment
thereof was directly to the estate. Clearly, the decedent had no enforceable right to the bonus. The Second Circuit found that the bonus was
income in respect of the decedent and relied heavily upon the fact that
the bonus was closely related to the decedent's activities. This is an
extreme extension of the basic concept of income in respect of a
decedent.
Under some company fringe-benefit plans, the decedent's estate is
entitled to any accrued vacation pay or unused sick pay. Receipt of
either item constitutes income in respect of a decedent. However, to the
8

9

6

10

Duberstein v. Comm., 363 U S 278 ( 60-2 U S T C 9515). Of particular interest
to California taxpayers are Meyer v. Comm., 244 Fed. Supp. 103 (65-2 U S T C 9643,
DC-Calif) and Security First National Bank, Exec. 66-2 U S T C 9629 (DC-Calif.)
Est. of Basch, 9 T C 627 (1947).
Estate of O'Daniel v. Comm., 173 Fed. 2d 966 (49-1 U S T C 9235, CA-2).
Rev. Rul. 55-229 (CB 1955-1, 75).
10 Rev. Rul. 59-64 (CB 1959-1, 31). Sick pay and unpaid compensation due decedent are not subject to either FICA or withholding tax, whereas payments of
accrued vacation pay are subject only to FICA.
7

8
9
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extent that the wage continuation payments would have been excludable
by the decedent as sick pay, such items are excludable by the recipient.
The insurance industry has its own collection of cases dealing with
renewal commissions on policies originally sold by a decedent. The
courts almost uniformly hold that such renewal commissions constitute
income in respect of a decedent and must be included in the gross income
of the recipient.
11

DEFERRED COMPENSATION
Much tax planning involves deferring the recognition of income as
long as possible. In particular, entertainers often enter into contracts
calling for long-term payouts of royalties, film participations, and the like.
Subject to the compensation contract qualifying as one of deferred compensation and not as one of current income, such contracts permit the
spreading, over a long period, of income that would otherwise be
bunched in one year. The collection by the decedent's successor on such
contracts of deferred compensation represents income in respect of a
decedent. This is particularly apparent where, under the terms of the
contract, portions due the decedent can be paid only to his estate or
heir.
Distributions from qualified pension trusts are income in respect of
decedents. Since such interests, at least to the extent of the employer
contributions, are not subject to federal estate tax under section 2039,
the distributions are in fact subject only to income tax. Such distributions may qualify for the $5,000 death benefit under section 101(b).
Under the general rules of section 402, distributions from qualified
pension trusts are taxed to the recipient as annuities. Accordingly, to the
extent that the employee contributed to the plan, there is an "investment
in contract" for purposes of making the annuity calculations provided
by section 72.
Where all distributions from a qualified trust are made within one
taxable year of the recipient, such distributions may be taxable as long12

13

14

11 Life policies—F. E. Latendresse 243 Fed. 2d 577 (57-1 U S T C 9623, CA-7) ;
Casualty policies—of Remington 9 T C 99 (1947) ; Rev. Rul. 59-162 (CB 19591, 224).
12 See Rev. Rul. 60-31 (CB 1960-1, 174).
13 Essenfeld v. Comm., 37 T C 117, Afr'd 311 Fed. 2d 208 (1963-1 U S T C 9130, C A 2). A. V. Bernard v. Comm., 215 Fed. Supp. 256 (63-1 U S T C 9340, S D N Y ) .
14 Reg. 1.402(a)-1. H. L. Hess, 271 Fed. 2d 104 (1959-2 U S T C 9714, CA-3).
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term capital gains. Nevertheless, such distributions are still income in
respect of a decedent.
If the decedent participated in a non-qualified pension plan, the
property value thereof would be included in the decedent's gross estate.
If the decedent had a non-forfeitable right at the time of the employer's
contribution, the decedent reported income at that time. Accordingly,
the recipient of the pension proceeds would have an investment in the annuity contract. On the other hand, if the decedent had no rights to a
pension payment, receipt of pension payments would seem not to be income in respect of the decedent. Thus, there would seem to be no practical difference as between distributions from a qualified plan and a
non-qualified plan where the decedent had no rights. In either case, the
property values of the pension payments would not be included in the
gross estate. And in both cases the income would be fully taxable to the
recipient (except to the extent that there was an investment in contract).
16

17

Stock Options
Many corporate executives are partially compensated through the
use of stock options. Under the 1964 amendments to the Internal Revenue Code, stock acquired pursuant to a qualified stock-option plan must
be held three years if the employee is to enjoy long-term capital gains
treatment on the entire gain. A disqualifying disposition before three
years will result in the spread between the exercise price and the market
price at date of exercise being taxed as ordinary income. With respect to
restricted stock options, to qualify for complete long-term capital gains
treatment the acquired stock must be held for more than six months and
cannot be disposed of within two years following the date the option is
granted.
Where the decedent exercised the option before death, but died
before meeting the full holding-period requirement, the spread between
the exercise price and the fair market value at date of death is not income
in respect of the decedent. The stock receives a step-up in basis in the
decedent's estate just as any other investment in securities would. How18

19

20

15 IRC § 402(a) (2).
16 Reg. § 1.402(b)-1(a).
17 Reg. § 1.72-8(a) (2).
18 Reg. § 1.422-1 (a).
19 Reg. § 1.424-1 (a).
20 Reg. § 1.421-5(a).
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ever, if it is a restricted option where the exercise price was 85% to
95% of the market price at the date of grant, the ordinary income
spread that the decedent would otherwise have to report on the sale of
the stock is taxable in the decedent's final return. Thus, in this case,
death has the same effect as a sale. These two situations can be illustrated as follows:
Suppose, in situation 1, that the decedent is granted a restricted
option to purchase at $95 when the market is $100. He exercises the
option and dies before the two-year holding period is met. At date of
death the market price is $125. None of the increment in value is taxable
as income in respect of the decedent, and the stock receives a step-up in
basis through the estate. In situation 2, suppose that the market price is
$100, but that the exercise price is $85. Again, the decedent exercises
the option, but dies before the two-year period has been met and at a
time when the stock is worth $125. Had the decedent lived and then
sold the stock at $125, he would have reported the gain measured by the
difference between sales proceeds of $125 and his cost of $85, or $40.
Of that $40, the spread between the market price at date of grant and his
exercise price, $15, would have been ordinary income; the remainder
would have been capital gain. So as to equalize the tax burden between
the living and the dead, the regulations require that, in situation 2, the
$15 be included as ordinary income in the decedent's final return even
though no sale took place. The basis of the stock in the estate would be
$125.
21

In other situations, the decedent may die with unexercised options.
His estate or his heirs may, in many cases, exercise these options. As a
general statement it can be said that the sale of the stock acquired by the
decedent's successor will be taxed in the same manner as it would have
been had the deceased lived and exercised the option himself. One important liberalizing exception is that the requirements regarding the
decedent's holding period do not apply. Under the general rules, the
decedent would have to hold stock acquired pursuant to a qualified stock
option three years to obtain full capital-gains benefit. This holding-period requirement is not applicable if the decedent's estate exercises the
option. For example, suppose the decedent dies on September 1, 1967
22

21 Reg. 1.421-5 (b). If a stock-purchase plan option price is less than market at
date of grant, the same treatment results. Reg. 1.423-2 (k).
22 Reg. §1.421-8(c)(1).
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owning an option to buy stock at $100. At the date of death, the market
price of the stock is $150 so that the option has a value, for estate tax
purposes, of $50. On September 30 the estate exercises the option when
the market is still $150. Had the decedent lived and exercised those options on September 30, a sale could not have taken place before October
1, 1970 if the decedent expected to get full long-term capital-gains treatment. On the other hand, the decedent's estate may sell the stock
immediately without compensation income consequences. In this example, the stock could be sold by the estate on October 1, 1967 for $150
and no gain would result to the estate, since the basis of the stock is the
$100 consideration paid plus the basis of the option, $50. A subsequent
sale at a different sales price would be governed by the usual holdingperiod rules. Thus, if the sale takes place six months or less after the
exercise of the option, the estate would be bound by the usual rules of
short-term capital gains.
Where the decedent had been granted an 85%-95% restricted option, the ordinary income attributes realized upon the ultimate sale of the
stock are income in respect of the decedent. Special basis rules are
applicable for the option stock. It is also possible that the estate might
sell or otherwise transfer the options owned by the decedent. In such
event, the spread between the fair market value of the option stock at
date of death and the exercise price is income in respect of the
decedent.
In recent years there has been a growing trend toward using nonqualified options. Where such options have a readily ascertainable value
at the date of grant, the employee is taxed on the value of the option.
Accordingly, the employee has achieved a tax basis in the option and the
ultimate exercise of the option or disposition of acquired stock is not
income in respect of a decedent. In the more typical case, there is no
readily ascertainable value for the option and the employee has not been
taxed at the time the option was granted. The Treasury's regulations
provide that the grantee of the option is not taxed until restrictions affecting the value of the stock are removed. At that time, ordinary income
is realized equal to the lesser of the spreads at the date of acquisition and
at the date on which the restriction lapses. If the restrictions automatic23

24

25

26

24

23 Reg. § 1 . 4 2 1 - 8 ( c ) ( 3 ) ( i i ) .
Reg. §1.421-8(c)(4).
25 Rev. Rul. 196 (CB 1953-2, 178).
26 In general, see Reg. § 1.421-6.
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ally lapse at the decedent's death, the amount of compensation is included
in the decedent's final return. On the other hand, if the grantee dies
before he exercises non-qualified options or before the restrictions on the
stock are removed, the compensation characteristics carry over to the
decedent's transferee. It follows that such compensation is income in
respect to a decedent.
For example, suppose an employee is granted a non-qualifying option that does not have a readily ascertainable value. In 1964, he exercises the option at $10 when the fair market value of the stock is $30, but
the stock is subject to restrictions affecting its value. On July 1, 1967,
when the stock is worth $45, the restrictions lapse. At that time the employee has ordinary income of $20. If the employee died on June 30,
1967, the ordinary income attributes would carry over to the estate.
Passive Income
Generally, the determination of whether or not receipt of passive
income is income in respect of decedents does not present problems.
Typically, where the decedent died after the record date, dividends received by his estate constitute income in respect of the decedent. Similarly, receipt of interest income accrued to the date of death constitutes
income in respect of a cash-basis decedent. For example, suppose
decedent died on November 1 owning a $10,000 6% note receivable.
Interest is paid semiannually on January 1 and July 1. Thus, at the date
of his death, 4/12 of the annual interest is accruable. Such interest is
income in respect of the decedent. Although the remainder of the next
January payment is not income in respect of the decedent, it is, of course,
under the general rules of tax accounting, taxable to the recipient.
It might be possible to do a bit of post mortem tax planning for
Series E bond income. Assume that decedent had not made the election
under section 454 to accrue discount income on Series E bonds. After
decedent's death, the executor could make such an election and have it
effective for the decedent's final return. As a result, the income would be
27

28

27 Record date is the controlling fact, Est. of Putnam v. Comm., 324 US 393;
E. H. Sharp, Exec. v. Comm., 91 Fed. 2d 802 (37-2 U S T C 9444, CA-3). Rev. Rul.
54-399 (CB 1954-2, 279). Payment of dividends in arrears, where declaration is
after death, is not IRD. Boyle v. U.S., 355 Fed. 2d 233 (66-1 U S T C 9145, CA-3).
28 Amount accrued to date of death— Richardson v. U.S., 294 Fed. 2d 593 (61-2
U S T C 9660, CA-6) ; cert. den. 369 US 802. Savings and loan account, interest not
withdrawable at date of death—Estate of Cooper, T C Memo 1960-98; aff'd per
curiam 291 Fed. 2d 831; cert. den. 368 US 919.
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taxed in the decedent's final return. On the other hand, if no election
were made, the ultimate recipient of the income would have income in
respect of a decedent to the extent the discount was accruable to the date
of the decedent's death. If the decedent had little income in his final
return, it might be advantageous to make the election under section 454
effective for that return. There would be no obligation on the estate or
on any of the beneficiaries of the estate to make a similar election.
Thus, they could continue reporting on a cash basis the increment in
value subsequent to date of death.
29

30

Rents and royalties accrued to date of death likewise are income in
respect of decedents even though on technical legal grounds such rents
might not be deemed to accrue ratably. A n interesting possibility is
suggested by the Estate of Davison. There the decedent owned several
parcels of farm land that were being tenant-farmed. The tenant had delivered to the landlord certain sharecrops before the landlord's death.
Under the gross income rules of section 61, such sharecrops are not income to the landlord until sold. In Davison, the court held that the crop
shares that had been delivered to the decedent but were unsold at his
death represented income in respect of the decedent when sold.
The Treasury makes a distinction between royalties received on a
non-exclusive license and royalties received pursuant to a completed sale.
In the first instance, where the decedent retains the underlying patent or
exclusive licensing rights, only royalties accrued to date of death are income in respect of the decedent. However, where the decedent has sold
his entire interest and is receiving payments thereon in the form of
royalties, all royalties accrued up to death and all subsequent royalties
are held to be income in respect of the decedent. The rationalization
for this approach is that the completed sale resulted in an open-end sale
contract. It is this right that represents the income in respect to a
decedent.
31

32

33

34

29 Rev. Rul. 64-104 (CB 1964-1, Part 1, 223).
30 Rev. Rul. 58-435 (CB 1958-2, 370).
31 Accrued rent not yet due—National Bank of Commerce v. Mathes, 61-2 U S T C
9744. Motion picture rents—L. F. Grill, 303 Fed. 2d 922 (62-2 U S T C 9537, Court
of Claims).
32 Est. of Davison v. U.S., 292 Fed. 2d 937 (61-2 U S T C 9584, Ct. of Cl.); cert.
den. 368 US 939. Rev. Rul. 64-289 (CB 1964-2, 173).
33 Rev. Rul. 60-227 (CB 1960-1, 262). Where there is a claim for patent infringement and litigation is in process at death, the recovery is income in respect
of decedent. Rev. Rul. 55-463 (CB 1955-2, 277).
34 Rev. Rul. 57-544 (CB 1957-2, 361).
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Where the decedent was the beneficiary of a trust, any income distributed before death is included in the decedent's final return. This is so
regardless of the usual year end of the trust. Income required to be
distributed to the decedent but which is paid to the successor in interest
is treated as income in respect of the decedent.
35

Business Interests
If the decedent had been in a business where inventories were significant, sales would have had to have been reported on the accrual basis.
Accordingly, the collection of receivables generated by such sales would
not be income in respect of the decedent, since the income would have
already been reported by the decedent. Where the decedent was on the
cash method of reporting revenue—for example, a certified public accountant—the ultimate collection of the income does represent income
in respect of a decedent.
Several interesting possibilities exist for taxpayers owning livestock
and crops. The test that has evolved through the courts seems to be
whether or not the decedent had placed the asset beyond his control
before his death, so that he was entitled only to an agreed amount of
proceeds. If he did, such income is income in respect of the decedent.
This is the holding in the Linde case relating to some grape growers in
the Central Valley. Here, the grower turned over his crop to a cooperative and died before the full proceeds had been received. The court
held that turning over crops to a co-operative was tantamount to a sale
by the grower. Since the grower had been on the cash basis, the ultimate
collection of such sales would be income, and thus the payments to the
decedent's estate by the co-operative were treated as income in respect of
the decedent. Where a decedent does not so dispose of his property, the
appreciation in crop and livestock value is not income in respect of a
decedent. Rather, such assets get a step-up in basis through the estate.
36

37

38

35 Reg. § 1.652(c)-2, 1.662(c)-2. But if the decedent was on the accrual basis,
the amount is included in his final return. Rev. Rul. 59-346 (CB 1959-2, 165).
Back alimony paid to the decedent's estate is income in respect of decedent. Est.
of Narischkine v. Comm., 189 Fed. 2d 257 (51-1 U S T C 9313, CA-2).
36 Midland National Bank of Billings v. U.S., 163 F. Supp. 736 (59-1 U S T C 9185,
DC-Mont).
37 Comm. v. Linde, 213 Fed. 2d 1 (1954-1 U S T C 9384, CA-9) ; cert. den. 348
US 871.
38 Rev. Rul. 58-436 (CB 1958-2, 366). Est. of Burnett 2 T C 897, acq. CB
1944, 4.
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This presents a very interesting possibility. Suppose the decedent dies
shortly after a crop has been harvested or shortly after calves have been
dropped. If he has not disposed of these assets before death, the appreciation is not income; and if the alternative valuation date is elected, the
appreciation up to one year after death effectively escapes income taxation. Further, any crops on hand at date of death and used later as feed
may be deducted for income tax purposes at their fair market value.
Along these lines, it should follow that payments by co-operatives
of revolving fund credits, per-unit retains, and certain patronage dividends are income in respect of decedents. This would happen whenever
the decedent was a cash-basis taxpayer and did not, under his method of
accounting, report the credits, retains, or potential patronage dividends
in the year of original retention by the co-operative. Under the rules
that are just now becoming effective for taxation of co-operatives, where
the taxpayer receives qualifying certificates from a co-operative and
therefore reports such certificates as income in the year of receipt, the
ultimate payment of the certificates will not represent income in respect
to a decedent.
39

Partnerships
There is very little court authority under the 1954 Code for the
treatment of income in respect of decedent partners. Whether this lack
is due to the absolute clarity of the Internal Revenue Code provisions
dealing with partnerships is questionable. In any event, the general
rules regarding taxation of decedent partners can be summarized as
follows :
A deceased partner's distributive share to the date of his death is
usually taxed to his successor in interest in its year in which the partnership year normally ends. This is so whether or not the decedent partner
had withdrawn any portion of his distributive share. For example,
suppose the partnership and all partners are on a calendar year and the
decedent dies on November 1, 1967. The decedent's share of the partnership income through October 31 would be taxed to the successor in
interest in its year in which the partnership year ends. If the estate were
to elect a calendar year, the ten months' income to October 31 (plus the
40

39 IRC § 1385.
40 Reg. § 1.753-1 (b).
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two months' income after death) would be taxed in the estate's tax return for the period ended December 31, 1967. If the estate were to elect
a November 30 fiscal year, then such partnership income would not be
taxed until the estate's year ending November 30, 1968. Regardless of
the year selected by the estate, the ten months' income would still constitute income in respect of the decedent. A n exception to this rule is
discussed in the next paragraph.
The decedent's interest in the partnership can either continue for a
limited time or be terminated. Assuming that it is continued, the postdeath distributive share is taxed to the decedent's estate in the year in
which the partnership year normally ends and is not income in respect
of the decedent. Thus, for practical purposes the estate is treated as a
partner. Where the decedent's interest is completely liquidated, any
previously untaxed distributive share is taxed to the successor in its year
in which the liquidation is final. If death of a partner automatically
liquidates the partnership interest, as it might under certain buy-sell
agreements, the decedent's final return will report all previously unreported distributive shares. Where the partnership is on other than a
calendar year, this could result in a significant bunching of income in the
decedent's final return. Since such income is taxed in the decedent's final
return, it is not income in respect of the decedent. The same considerations hold true where the estate continues as a partner for a short period
and then has its interest completely liquidated. Care should be taken to
see that the final liquidation does not result in a significant bunching of
income in the estate's return.
41

It should be noted that a partner's interest in a partnership is not
completely liquidated so long as any section 736 payments (that is, payments made by the partnership in liquidation of a partner's interest) are
to be made. The acquisition by the partnership of insurance on the partners (entity insurance, as opposed to cross-purchase insurance) would
enable the partnership to prolong the section 736 payment period and
thereby defer the final liquidation of the deceased partner's interest.
There is an interesting interplay of code sections where the decedent's partnership interest is liquidated by the partnership instead of
being sold to another partner. The regulations provide that all amounts
paid by the partnership to the successor in interest under section 736(a)
41 Reg. § 1.706-1 (c)(3).
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be treated as income in respect of a decedent. Section 736(a) covers
payments in liquidation of a partner's interest in the partnership except
those payments relating to the partner's interest in certain partnership
assets. Thus, if the payments can be designated as relating to these certain specified assets, the income-in-respect-of-a-decedent characteristic
of the payment can be avoided and capital-gains treatment substituted.
The capital-gains type payments are those made for an interest in partnership assets other than unrealized receivables or goodwill. These
qualifying payments are treated as regular distributions by the partnership ; that is, they reduce the partner's basis in the partnership interest.
Once that basis is fully recovered, excess payments are treated as capital
gains. To the extent that payments relate to unrealized receivables and
substantially appreciated inventory, the payments are income in respect
of a decedent. Thus, in a cash-basis service partnership, if the decedent
dies at a time when there is $30,000 in unrealized receivables and the
partnership subsequently makes payments to the decedent's estate for
those receivables, such payments will constitute income in respect of the
decedent. As will be pointed out later, this ordinary income consequence
can probably be avoided.
43

44

Payments for goodwill are treated as income in respect of decedents
except to the extent that the partnership agreement specifically provides
for them. For example, if the partnership agreement states that the
partnership will pay the decedent's estate an amount equal to 10% of
gross fees for one year in exchange for the decedent's goodwill in the
firm, such payments will not be classified as income in respect of decedent. On the other hand, if the agreement merely states that the partnership will pay the estate 10% of gross fees, the payments are income in
respect of the decedent. Here, of course, there is an interplay between
the partners and the estate. To the extent that such payments are designated goodwill, they are non-deductible to the remaining partners. Thus,
it may be advantageous in some cases to provide for greater payments to
the estate if such payments are not designated as goodwill. The deduction to the remaining partners may more than compensate them for the
additional expenditure.
The partner's interest in the partnership is an asset subject to valua45

42 Reg. § 1.753-1 (a).
43 See IRC § 751.
44 Reg. § 1.736-1 (b).
45 Reg. § 1.736-1 (b).
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tion in his estate. As such, it gets a basis equal to its fair market value at
death. If the partnership makes payments to the estate that are treated
as income in respect of the decedent, the payments are currently taxable
to the estate. However, no reduction in partnership basis will result because of these payments. Accordingly, if payments that are income in
respect of the decedent are taken into account in liquidating the estate's
partnership interest, a loss on liquidation will result. This loss will
undoubtedly be a capital loss.
If the estate sells its partnership interest to another partner, a
portion of the sales price attributable to unrealized receivables must be
segregated as ordinary income potential. To the extent that the date of
death valuation can be allocated to such unrealized receivables (and thus
become basis), it would be possible to receive the full amount of such
unrealized receivables and yet have no taxable income therefrom. This
can be illustrated as follows:
46

Decedent dies January 1, 1967 and his estate succeeds
to his interest. For estate tax purposes, decedent's interest in the partnership is valued at $11,000. The balance
sheet on that date is as follows:

Assets:
Cash
Receivables
Total
Capital:
A
B
Decedent
Total

Basis to
Partnership

FMV

$3,000
None
$3,000

$ 3,000
30,000
$33,000

1,000
1,000
1,000
$3,000

11,000
11,000
11,000
$33,000

Suppose the estate sells its interest for $11,000. $10,000 of the sales
price is clearly attributable to the unrealized receivables. However, $10,000 of the estate tax valuation is likewise attributable to such receivables,
and as a result no gain or loss would be recognized on the sale of the
partnership interest.
46 Reg. §1.751-1 (a)(1).
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If the partnership interest is continued, the estate may gain an advantage if an election under section 754 is in effect. Under this section,
a transferee partner gets a special basis for partnership assets. This
special basis is determined by the transferee's basis for the partnership
interest—here, the fair market value at the date of death. Thus it would
be possible to get a special basis in the unrealized receivables and effectively report no income tax upon ultimate collection. This is illustrated
by continuing the example above:
The cash-basis partnership's income for 1967 is $30,000, representing the collection of the receivables at January 1. The estate's distributive share of income is1/3X $30,000, or $10,000. However, if a section
754 election is in force, the estate has a special basis in the receivables
and reports 1967 income as follows:
Distributive share of partnership income
Less section 743 basis adjustment to partnership
assets
Taxable income

$10,000
10,000
None

47

Subchapter S Corporation
If the decedent had been a shareholder in a Subchapter S corporation, the executor of his estate can elect to continue or end the Subchapter
47 The same result would follow if the assets were distributed to the successor in
interest within two years after death. See Sec. 732(d).
One problem that we as accountants should consider is the taxation of a community-property partnership interest in a professional partnership where the wife
dies first. Clearly, her one-half community-property interest is included in her
estate. Similarly, her estate will reflect as income in respect of decedent her onehalf interest in the partnership income up to the date of death. Where there are
not sufficient liquid assets in the wife's estate, the husband, the professional partner,
may be forced to liquidate a portion of his partnership interest and thereby reduce
his income earning potential. In situations where the wife's estate is not liquid and
where the alternative of life insurance on the wife is not available, one solution to
this problem might be for the wife to transfer her community-property interest in
the partnership interest to her husband as his separate property. Possibly this
could be accomplished in exchange for the husband's interest in other community
property (say, the family residence). From the point of view of protecting the wife
in the event of divorce, this alternative does not appear acceptable either. Perhaps
a type of deferred tax payment (such as that provided by section 6166) might be
available. Recently, Senator Kuchel introduced legislation dealing with the deceased wife's interest in a profit-sharing plan covering her husband. Under present
law, the wife's community interest in such plan is taxable in her gross estate. This
is so notwithstanding the fact that such funds cannot be released until the husband's
death or retirement. Similar legislation might be needed to mitigate this situation
for the professional partner.
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S status. If the executor elects not to continue, it is possible that distributions made during the decedent's final return period, which distributions would have otherwise been tax-free as being out of undistributed
taxable income of a prior year, may wind up being taxable dividends.
Certainly, executors must be cautioned to consider closely the tax consequences regarding the election.
Assuming that an election is made to continue the Subchapter S
status, the undistributed taxable income of the year in which the decedent
dies is taxed only to the successor and is not income in respect of decedent. This follows since income of a Subchapter S corporation is taxable
only to the shareholders on the last day of the year. On the other hand,
the decedent's share of net operating loss is deductible in the decedent's
final return, while the estate's share of the loss is deductible in the estate's
return under the usual rules. Such net operating loss deductions are not
deductions in respect of a decedent.
48

49

50

Sales Transactions
When the decedent died, he may have had certain sales transactions
that were in various stages of completion. The sale might have been
fully consummated, partially consummated (for example, where the proceeds were yet to be collected), or still in the negotiation stage. It is
important to analyze such sales transactions to determine their status at
the date of death. The general rules of tax accounting provided by section 451 will apply. Accordingly, if the sale was merely in a negotiation
stage, the ultimate collection of the sales proceeds will not be income in
respect to the decedent, because the decedent had not perfected a right to
income before his death. Where the transaction was binding on the
decedent, collections thereon are income in respect of decedent. If a
binding transaction generates a loss, the loss would be deductible in the
decedent's final return, even though no proceeds had been received before
death.
It is not uncommon in our Southern California economy for taxpayers to own trust-deed notes resulting from sales of land where the
gain on sale has been reported on the instalment method. When a tax51

48 Reg. § 1.1375-4.
49 Rev. Rul. 64-308 (CB 1964-2, 176).
50 Reg. § 1.1374-1 (b)(2).
51 GCM 21503 (CB 1939-2, 205).

272

SELECTED PAPERS

payer dies owning such an instalment note, death does not accelerate the
deferred gain. Instead, such deferred gain is treated as income in respect
of a decedent and is reported ratably as the balance of the instalment
note is collected. Under the 1939 Code, the decedent's estate had to
post a bond to ensure payment of taxes on the instalment obligations.
Failure to do so resulted in the deferred gain being taxed in the decedent's final return. There is no requirement under the 1954 Code for
such a bond.
Generally, the distribution of an instalment note constitutes a disposition that accelerates the deferred gain. Where the decedent died
owning an instalment note that passes to the estate and the estate in turn
distributes it to the ultimate beneficiary, there is no acceleration of deferred gain. This should be contrasted with the situation where the
estate sells property and makes the instalment election. If the estate then
distributes the instalment obligation that it generated, the deferred gain
is accelerated into the estate's return.
52

53

54

55

56

CHARACTER OF THE INCOME
Income in respect of a decedent has the same character in the hands
of the recipient that it would have had if the decedent had survived.
Both the status of the asset (capital or ordinary) and the decedent's
holding period remain unchanged. If the decedent had sold securities
before his death, but had not collected the proceeds, the holding period is
forever fixed and is equal to that of the decedent. Thus, what would have
been short-term capital gain in the hands of the decedent cannot be
transformed into a long-term capital gain in the hands of the successor in
interest. If instalment contracts are income in respect of a decedent, any
depreciation recaptures carry-over to the ultimate collector, so that the
potential recaptures under section 1245 and section 1250 must be considered by the collector of the income. This result should be contrasted
to situations where property passes through the estate and is not income
in respect of a decedent. In such cases the recapture potential ceases.
57

58

52 IRC § 453(d) (3).
53 Reg. §1.691 (a)-5.
54 IRC § 691(e).
55 Reg. § 1.691 (a)-4(b).
56 Rev. Rul. 55-159 (CB 1955-1, 391).
57 Reg. § 1.691 (a)-3.
58 Reg. § 1.1245-4(b); Prop. Reg. § 1.1250-3(b).
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If the income would have had a special tax status to the decedent,
that potential carries over to the collector. Thus, if the income would
have been excludable by the decedent under section 911 as foreignsource compensation, such amounts would seem to be non-taxable to the
successor.
Under the 1964 amendments to the Code, estates and trusts may not
use the income-averaging provisions. Under prior law, estates and trusts
could use the special provisions dealing with lump-sum income if the
decedent would have been permitted to do so. However, an individual
who receives income in respect of a decedent may be able to use the
income-averaging provisions. In this regard, he should pay particular
attention to the gift and bequest exception to the income-averaging
rules. If the individual reporting the income in respect of the decedent
receives more than $3,000 of such income in the year of the decedent's
death or in the four succeeding years, income averaging will not be available. However, income averaging should be available in the fifth succeeding year.
59

60

BASIS CONSIDERATIONS
The general rule is that property acquired from a decedent receives
a new basis equal to the fair market value at date of death or at the
alternate valuation date. This rule does not apply to property constituting a right to income in respect of decedents. Thus, the successor to
income in respect of decedent takes the same basis as the decedent had in
such property rights. In the area of community property, the Internal
Revenue Code provides that property representing a surviving spouse's
one-half interest in community property is considered as having been
acquired from the decedent and thus gets a step-up in basis. A question
arises whether or not this community-property rule permits a surviving
spouse to take a step-up in basis in her half of community property that
is income in respect of decedent. For example, suppose the decedent and
his wife owned as their community property an instalment note with
deferred gain of $10,000. Would the surviving spouse's basis in that note
61

62

59 Reg. § 1.1303-1. Before 1964, income spreading was available to an estate if
it would have been to the decedent.
60 Reg. § 1.1302-2 (c).
61 IRC § 1014(c).
62 IRC § 1014(b) (6).
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reflect the fair market value at date of death or would the basis be the
same as the decedent's and thus be fully taxable as income in respect of
a decedent? Both the Fifth Circuit in a Texas case and the Ninth Circuit in a California case have passed on this question and have held that
the surviving spouse in a community-property state does not get a step-up
in basis for her half of income in respect of a decedent.
63

TRANSFER OF RIGHT TO INCOME
IN RESPECT OF DECEDENTS
One way to avoid the income tax impact of income in respect of
decedents might be to transfer the right to such income. With several
exceptions, the Code requires the transferor of such rights to income in
respect of decedent to report income in the year of transfer. The amount
of such income is the greater of the consideration received or the fair
market value of the right. Thus, for all practical purposes, a high-bracket
taxpayer who owns a right to income in respect of a decedent is precluded from giving away that right to someone in a lower tax bracket.
This rule of taxing the transferor does not apply when the transfer is to
the transferor's estate or is by the transferor's estate to a legatee of the
estate. In these two instances, the ultimate transferee reports income in
respect of a decedent when received. Along these lines it may be advisable for an estate that has numerous assets constituting income in respect
of a decedent to distribute such assets to low-bracket beneficiaries rather
than to make a pro rata distribution among all beneficiaries.
64

DEDUCTIONS AND CREDITS IN
RESPECT OF DECEDENT
The corollary to income in respect of a decedent is a deduction in
respect of a decedent. In general, if the decedent died owing a debt the
payment of which would generate a deduction under sections 162, 163,
164, or 212, such deductions are allowed when paid by the estate. If the
estate was not liable for the debt, the deductions may be claimed by the
63 Bath v. U.S., 211 Fed. Supp. 368, (63-1 U S T C 9137 S.D. Tex.-1962); Aff'd
per curiam, 323 Fed. 2d 980 (63-2 U S T C 9781, CA-5); Stanley v. Comm., 338 Fed.
2d 434 (64-2 U S T C 9850, CA-9).

64 Reg. § 1.691 (a)-4.
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person who, by bequest or inheritance from the decedent, acquires an
interest in property subject to such obligation.
For example, suppose decedent and his brother owned real estate in
joint tenancy and that decedent died before the accrued property taxes
were paid. Clearly, decedent could not deduct such taxes in his final
return, because he did not pay them. When the brother pays the entire
tax, he can deduct that portion applicable to the decedent. The taxes are
a lien against the property, and the brother succeeds to decedent's interest subject to the obligation for unpaid taxes. Because it is joint-tenancy
property, the probate estate would not be liable for the taxes.
More typically, the estate is liable for the decedent's debts. Thus,
other taxes and interest accrued to death are deductions in respect of a
decedent. Also included in this group are ordinary and necessary business expenses accrued to date of death and expenses for the production
of income and management of property, etc., the typical section 212
expenses. In addition, if a person receives income in respect of a decedent that is a type of income subject to depletion, the recipient of such
income may claim percentage depletion on the income.
It is very important to remember that these liabilities owed by the
decedent are valid debts of the estate and may be deducted on the estate
tax return under section 2053. Likewise, the payment of such debts
constitutes a valid deduction to the payer, and thus the payer is entitled to
an income tax deduction for them. These items are in fact double deductions and are properly claimed both on the estate tax return and on an
income tax return. They should not be confused with estate administration expenses, which may be claimed only once, either on the estate tax
return or on an income tax return.
65

66

67

Deduction of Estate Tax
Because the property right of income in respect of a decedent is
included in the decedent's gross estate and is also taxed for income tax
purposes, it is clear there is double taxation. To mitigate the effect of
this double taxation, there is allowed, for income tax purposes, a deduction for estate taxes relating to the inclusion in the gross estate of income
65 Reg. § 1.691(b)-1(a).
66 Reg. § 1.642(g)-2.
67 Net operating losses and capital losses from decedent's final return do not
carry over as deductions in respect of decedent. Rev. Rul. 54-207 (CB 1954-1, 147).
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in respect of a decedent. This item is deductible only by the recipient of
income in respect of a decedent.
The regulations to section 691(c) contain a good example of the
mechanics of making this calculation. Basically, the deduction for estate
tax is the difference between the actual net estate tax and a hypothetical
net estate tax calculated by excluding the net income in respect of a
decedent. Net income in respect of a decedent is the total of items of
gross income in respect of a decedent less the deductions in respect of a
decedent. In situations where there are net deductions in respect of a
decedent, there can be no deduction for income tax purposes of the estate
tax applicable to income in respect of a decedent. The estate tax as finally
calculated is allocated among all the items of gross income in respect of
a decedent. This is illustrated as follows:
68

Items included in estate tax return (Form 706) :
Accrued interest income
$ 2,000
Accrued salary
3,000
Deferred gain on instalment contract included in
gross estate
20,000
Total gross income in respect of a decedent
Deduction in respect of a decedent (e.g., accrued
California income tax)
Net income in respect of a decedent

25,000
(3,000)
$ 22,000

Taxable estate per 706

$100,000

Net estate tax per 706
$ 20,140
Net estate tax on taxable estate without net income
in respect of a decedent (100,000—22,000)
14,236
Portion of net estate tax attributable to net income
in respect of a decedent
$
Allocation to each item of income in respect
2000
X $5904
Interest:
25000
3000
X $5904
Salary:
25000
20000
X $5904
Contract:
25000
Total
68 Reg. § 1.691(c)-1.

5,904

of a decedent:
=

$ 472

=

708

=

4,724
$5,904
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What happens if the actual income collected is different from the
amount included in the gross estate? If the income is less than the estate
tax amount, a portion of the estate tax deduction is lost, since the factor for
calculating the deduction for estate tax is the amount of a particular item
of income in respect of a decedent divided by the total of all income in
respect of a decedent. On the other hand, if the income is more than the
estate tax amount, the estate tax deduction is not increased. This follows
since the gross estate is not affected by the fact that the ultimate income
realized is more than was returned for estate tax purposes. Using the
example above:
Interest
Collected
$2000
$1000
$2000 or more

Deduction for
Estate Tax
2000
25000
1000
25000
2000
2500

X

$5904

X

$5904

X

$5904

Where there is an instalment contract, the recipient of the proceeds
calculates the recognized gross profit in just the same manner as the
decedent would have had he lived. Thus the deduction for estate tax
applicable to the gross income in the current year is determined by the
ratio of the recognized gross profit to the total income in respect of a
decedent reported in the 706:
Collection in current year
Gross profit percentage
(per decedent's returns)

$10,000
35%

Recognized gross profit
Deduction in current year for estate tax

$ 3,500
3,500
X $5904
25,000

Where the income in respect of a decedent is collected over a long
period, and especially where instalment notes are concerned, it is often
helpful to maintain carry-forward files that record the amount of income
reported from year to year and the amount of estate tax deduction that
has been claimed.
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Special Considerations
There are a few other matters that should be considered regarding
this estate tax deduction. Where the income in respect of a decedent is a
long-term capital gain, the amount taken into consideration in calculating net income in respect of a decedent is 100% of the gain; that is,
there is no reduction for the long-term capital-gain deduction. This
follows since the full amount of the receivable is in the gross estate.
If the alternative tax calculation is applicable, the deduction for
estate tax applicable to any long-term capital gain may be used to reduce
those capital gains. Normally, the deduction for estate tax is a deduction
against ordinary income. However, where the ordinary income is less
than the estate tax deduction and the alternative tax calculation is
applicable, the benefit of the estate tax deduction is lost. In such situations, the Fifth Circuit has held that the deduction for estate tax may
be taken directly against the long-term capital gain (before the long-term
capital-gain deduction) in calculating the alternative tax.
Pursuant to this case, the calculation of tax liability would be as
follows:
69

70

Long-term capital gain (income in respect of a
decedent)
$500,000
Less estate tax applicable thereto
50,000
Remainder
Long-term capital-gain deduction

450,000
225,000

Net capital gains included in taxable income
Ordinary income

225,000
10,000

Total taxable income

$235,000

Tax thereon:
On capital gains
On ordinary income

$112,500
2,190

Total

$114,690

Under the Treasury's approach, taxable income would have been $210,000:
69 Rev. Rul. 55-481 (CB 1955-2, 279).
70 Isabel Read Exec. v. U.S., 320 Fed. 2d 550 (63-2 U S T C 9614, CA-5).
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Long-term capital gain, less 50%
Ordinary loss ($10,000 less $50,000)
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$250,000
(40,000)

Taxable income

$210,000

Tax thereon

$125,000

If property passes to a surviving spouse, in calculating the taxable
estate without net income in respect of a decedent, the marital deduction
may have to be adjusted. When income in respect of a decedent is transferred to the spouse, or when there is a formula clause for marital
deduction, the benefit of the deduction of estate tax is minimized. This
can be illustrated as follows:
71

With
Net I R D

Without
Net I R D

Property to spouse

$100,000

$100,000

Adjusted gross estate
Marital deduction
Exemption

200,000
(100,000)
( 60,000)

188,000
(94,000)
(60,000)

$ 40,000

$ 34,000

$

$

Taxable estate
Tax thereon

4,800

3,720

It would seem that the maximum benefit would be achieved where the
bequest to a spouse is a specific amount that does not include income in
respect of the decedent. To carry this one step further, it is possible to
envision a situation where, because of the interaction of tax brackets, a
reduction in a marital deduction can result in a greater income tax saving
because of the increase in estate tax deduction.
Another way to maximize the estate tax deduction is by distributing
income-in-respect-of-a-decedent items to non-marital deduction trusts.
Where the decedent has pledged or made a bequest to charitable organizations, such pledge or bequest can be satisfied by transfer of income
in respect of the decedent. This should not constitute a taxable transfer
by the estate, since the charity in such situations would be deemed to be
the ultimate beneficiary. Obviously, the collection of income in respect
of the decedent by a charitable organization will result in no taxable inReg. 1.691(c)-1(a) (2).
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come to the charity. Income in respect of the decedent could be distributed to beneficiaries of the estate in a taxable distribution. To the extent
that the estate has distributable net income, the distribution of other
than a specific bequest is a taxable distribution. Although such distribution would not result in income to the transferor estate, the recipient
beneficiary would get a step-up in basis equal to the amount he reports as
income from the estate. If it is necessary to make taxable distributions
in any event, it may be advantageous to make distributions with income
in respect of the decedent. The additional basis that the beneficiary
receives because of the taxability of the distribution would serve to decrease the amount of income he would then report upon the collection of
income in respect of a decedent. This, of course, depends on the interaction of the tax brackets. Here the beneficiary is immediately taxed because of the distribution, but his tax is minimized in subsequent years
because of the increase in basis.
A few other circumstances occasionally arise that perhaps may
present some problems. Where the right to income in respect of decedents passes to an estate or to a trust and the fiduciary is acting as a
conduit, the income-in-respect-of-the-decedent attributes and the related
estate tax deduction pass through to the ultimate beneficiaries to the
extent that income in respect of the decedent is currently distributable.
A recipient of income in respect of a prior decedent may claim the
estate tax deduction both for the prior and for the most recent decedent.
Occasionally, where a married couple has owned an instalment note and
both spouses die within a few years of each other, the ultimate beneficiary of the instalment note will be reporting income in respect of both
decedents. Accordingly, the beneficiary will be entitled to an estate tax
deduction measured by the estate tax as applicable to the estate of each of
the decedents.
In many instances, the fiduciary income tax return for the first year
of the estate is filed before the estate tax return is completed. The question then arises of how to treat the estate tax deduction for income in
respect of a decedent. Generally, there is some feeling for the approximate amount of estate tax and therefore a rough approximation of the
estate tax deduction can be made. On final settlement of the estate tax
return, it is usually a good practice to review the calculations for estate
72

73

72 Reg. § 1.691(c)-2.
73 Reg. § 1.691(c)-1(b).
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tax deduction for income in respect of the decedent and compare them
to the amounts originally reported. If there are differences, claims for
refund or amended return should be considered.
Finally, it should be noted that the California Revenue and Taxation
Code provides for a deduction for California inheritance tax applicable
to income in respect of decedents. The operation of this Code section
is almost identical with that of section 691 of the Internal Revenue
Code.
74

74 Calif. Rev. & Tax C. Sec. 17836.

